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128 MICHIGAN LAW REVIEW 

Eminent Domain — Telephone Poles in Highway — No Additional 
Burden. — In a suit in chancery by the owner of abutting property against 
a telephone company to enjoin it from erecting poles and wires in a street, 
the fee of which was in the complainant, until compensation be made for the 
increased burden to the fee, held (Tyson and Denson, J. J., dissenting), 
that a telephone line along the margin of a highway is not an additional 
burden, entitling the abutting owner to compensation. Hobbs v. Long Dis- 
tance Telephone and Telegraph Company (1906), — Ala. — , 41 So. Rep. 1003. 

In coming to this conclusion the court merely follows what appears to be 
the trend of modern decisions. A steadily increasing number of courts have 
taken the same position, although as yet the weight of authority seems to be 
the other way. The court holds "that the public roads when dedicated, were 
dedicated, not merely for travel on foot, or on animals, or in vehicles, but for 
locomotion by any means that should be afterwards discovered, and for 
communication between the citizens of the country by carriers, on foot, or 
riding, or by any other means that might be found suitable, and best." * * * 
"So if it be found better to string wires high above the roads and convey 
messages by that mysterious something which is in the atmosphere and which 
seems to be as exhaustless as the bounties of Providence, it is accomplishing 
one of the great purposes for which public roads are dedicated." For an 
exhaustive collection of authorities on both sides of the question involved 
in this case see Frazier et ux. v. East Tennessee Telephone Company (1906), 
115 Tenn. 416, 90 S. W. 620, discussed in 4 Michigan Law Review, p. 558, 
also see 27 Am. & Eng. Encyc. Law, pp. 1008, 1009. 

Equity — Injunction Against Prosecution. — The City of Kansas City, 
Kansas, in violation of law, enacted an ordinance providing for the granting 
of licenses to gamblers to violate the law in certain prohibited districts. A, 
by authority of this ordinance, paid the City Treasurer five thousand dollars 
($5,000.00) and procured from him a license to run a gambling house in the 
city. He opened up a place of business within the prohibited district and 
commenced negotiations with the public, for which he was prosecuted and 
fined. He filed a petition in the district court alleging that the city would 
cause him to be arrested if he again opened business, and asked for an 
injunction restraining the city from again interfering with him or his busi- 
ness. The lower court granted a temporary injunction; upon appeal it was 
held that A was not entitled to an injuction to restrain the city from prose- 
cuting him under the conditions stated. Levi v. Kansas City et al. (1906), 
— Kan. — , 86 Pac. Rep. 149. 

It would seem that the decision of the Kansas Court has a basis in 
authority, reason, and public policy. As the learned judge says in bis opinion, 
this is perhaps the first time that a professional criminal has come into a 
court of equity, and, admitting his guilt, asked relief. To grant relief in 
such a case would certainly be against public policy. It is a well settled rule 
that equity will not enjoin criminal or quasi-criminal proceedings. Shakel 
v. Roche (1888), 27 111. App. 423; Yates v. Batavia (1875), 79 111. 500; Kramer 
v. Board of Police of New York (1886), 53 N. Y. Super. Ct. 492; Kenny v. 
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Martin (1895), 32 N. Y. Supp. 1087. It has even been held that where the 
statute or ordinance under which the municipality seeks to prosecute is alleged 
to be invalid the remedy is not by injunction. In the principal case there was 
no question as to the validity of the ordinance under which the city prose- 
cuted. Skakel v. Roche, supra; Burnett v. Craig (1857), 30 Ala. 135; Cohen 
v. Commissioners of Goldsboro (1877), 77 N. C. 2. 

Evidence — Aliens — Burden of Proof in Deportation Proceedings. — In 
a proceeding for the deportation of a Chinese laborer, not having a certificate 
entitling him to residence required by the Act of Congress, May 5th, 1892, 
Held, that such proceedings are not criminal in their nature, and hence it is 
competent for the Government to swear such Chinese person as a witness 
against himself. Low Foon Yin v. United States Immigration Com'r. (1906), 
C. C. A. Ninth Circ, 145 Fed. Rep. 791. 

The constitutionality of the Act of May 5th, 1892, when freed from its 
criminal feature, providing for imprisonment, etc., of Chinese persons, con- 
victed under it, which was done by the Decision of the Supreme Court in the 
case of Wong Wing v. United States, 163 U. S. 228, is no longer an open 
question. It was settled in the case of Fong Yue Ting v. The United States, 
149 U. S. 698, that the Deportation Act is constitutional, and since the pro- 
ceedings are not, criminal in their nature, but civil, that the rule of evidence 
compelling one included within the forbidden class to establish the fact that 
he is an exception to the general rule, either by certificate or other testi- 
mony, on pain of deportation, is not a violation of any rights which he pos- 
sesses under the Constitution of the United States. Granting this to be sound 
doctrine, which is somewhat doubtful in the light of the strong dissenting 
opinions by Mr. Chief Justice Fuller, Mr. Justice Field and Mr. Justice 
Brewer, there remains still a further question. Is the burden on the United 
States first to show that the defendant comes within the forbidden class, and 
is the proceeding to that extent criminal, so that in the determination of this 
preliminary question, the defendant may rest on a presumption of his inno- 
cence, produce no testimony, and refuse to be sworn to testify against him- 
self ? The argument, on which is based a conclusion that the proceedings are 
not criminal, is this, quoting from the opinion of the Court in United States 
v. Hung Chang, 134 Fed. Rep. 25 : "It's object [the act's] is to expel the alien 
from a place where he has no right to be, and to send him back where he 
belongs. It does not punish him, for expulsion from the place where one 
has no right to be is not punishment, and it does not forfeit any right * * * 
for he has no right to be here and therefore possesses none to forfeit." 
This argument would seem to fail when applied before it is ascertained 
whether or not the defendant comes within the forbidden class and hence 
has or has not rights which could be forfeited. It has been decided that a 
child born of Chinese alien parents within the territorial limits of the United 
States is ipso facto a citizen of the United States, Wong Kim Ark v. United 
States, 169 U. S. 699. Such a person has rights under the constitution, which 
may be forfeited, yet under the interpretation of the act that it is for all 
purposes civil, such a citizen apparently could not stand upon his presump- 



